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CALENDAR OF EVENTS - October & November 2011
Date/Day  Topic /Speaker Venue/Time CPE Credit

04.10.11 CPE Teleconference on “Service Tax – Point of Branch Premises
Tuesday Taxation Rules & other significant amendments” 11.00am to 01.00pm

CA. P. Rajendra Kumar, Central Council Member

05.10.11 No Study Circle Meeting on account of Ayudha Pooja - Branch Holiday
Wednesday

08.10.11 Tax holiday benefit under Section 10A & 10B Branch Premises
Saturday Computation mechanism & recent judicial controversies 10.00am to 01.00pm

CA. Ishita Bhaumik & CA. Prashant Jain
                                                 Delegate Fee: Rs.250/-

12.10.11 Paradigm shift for Finance Branch Premises
Wednesday CA. Manoj Ladi 06.00pm to 08.00pm

13.10.11 Training programme on “An insight on the Branch Premises
Thursday  & concepts applicable to Autonomous Bodies” 09.00am to 05.00pm
14.10.11 Details at page no: 19               Delegate Fee: Rs.1,500/-
Friday Restricted to 200 participants

17.10.11 Workshop on “Value Added Tax (VAT)” Branch Premises
Monday to Coordinators: 04.00pm to 08.00pm
20.10.11 CA. S. Venkatramani & CA. S. Vishnumurthy
Thursday Details at page no: 18               Delegate Fee: Rs.1,000/-

19.10.11 Taxation of expatriate Branch Premises
Wednesday CA. Tapati Ghose 06.00pm to 08.00pm

21.10.11 Workshop on XBRL ITT South Centre, B'lore Branch
Friday & Fri(06.00pm to 08.00pm) & Sat(10.00am to 05.00pm) of SIRC of ICAI, Sanjay Towers,
22.10.11 Details at page no: 13               Delegate Fee: Rs.2,500/- #216, Subbarama Chetty Road,
Saturday Restricted to 45 participants B'lore - 04,Ph: 080 -26621434

26.10.11 No Study Circle Meeting on account of Deepavali - Branch Holiday
Wednesday

29.10.11 Workshop on Transfer Pricing - Law & Practice: Branch Premises
Saturday Discussion on Key Case Laws 09.30am to 05.30pm

CA. Vishweshwar Mudigonda, Mr. Vinay Nichani,
CA. Priya Gopalakrishnan
Details at page no: 13                 Delegate Fee: Rs.750/-

02.11.11 Corporate Governance in unlisted companies Branch Premises
Wednesday Mr. J. Sundareshan 06.00pm to 08.00pm

09.11.11 Drafting & pleading before appellate authorities Branch Premises
Wednesday CA. Prashanth G. S. 06.00pm to 08.00pm

2 hrs

DISCLAIMER : The Bangalore Branch of ICAI is not in anyway responsible for the result of any action taken on the basis
of the advertisement published in the newsletter.  The members, however, bear in mind the provision of the code of ethics while
responding to the advertisements. The views and opinions expressed or implied in the Branch Newsletter are those of the authors

and do not necessarily reflect that of Bangalore Branch of ICAI.

Note : High Tea at 5.30 pm for programmes at 6.00 pm at Branch Premises.

Advertisement Tariff for the Branch Newsletter
Colour full page
Outside back ` 30,000/-
Inside back ` 24,000/-

Advt. material should reach us before 22nd of previous month.

Inside Black & White
Full page ` 15,000/-
Half page ` 8,000/-
Quarter page ` 4,000/-

Editor : CA. Venkatesh Babu T.R.

Sub Editor : CA. Ravindranath S.N.

3 hrs

2 hrs

12 hrs

16 hrs

2 hrs

8 hrs

6 hrs

2 hrs

2 hrs
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TAX UPDATES AUGUST 2011
CA. Chythanya K.K., B.com, FCA, LL.B., Advocate

VAT, CST, ENTRY TAX,
PROFESSIONAL TAX
PARTS DIGESTED:

a) 16 KCTJ – Part 5

b) 71 KLJ – Part 7 & 8

c) 6 GST – Part 4

Reference / Description

2011 (71) Kar. L.J. 215 (SC):
Commissioner of Trade Tax v.
Parikh Gramdoyog Sansthan - In the
instant case the Apex Court was
dealing with the classification of a
voltage stabilizer either as an ‘electric
good’ or an ‘electronic good’ for the
purpose of taxation under the U.P.
Trade Tax Act. The Apex Court
observed that an automatic voltage
stabilizer involves the operation of a
number of electronic components.
The Court was of the view that a
voltage stabilizer might have many
components some of which use
electricity which could not be the sole
reason for classifying it as electrical
goods. The Court further observed
that an electrical device could be an
electronic device, but not vice-versa.
The Tribunal being the last fact-
finding authority, in the instant case,
after taking into consideration the
components of voltage stabilizer, the
purpose for which it was used and the
principles on which it worked had
come to the conclusion that the
voltage stabilizer was electronic
goods, for the purpose of taxation
under the U.P. Trade Tax Act.
2011 (71) Kar. L.J. 234 (HC) (DB):
State of Karnataka v. Kitchen
Appliances India Ltd. - In the instant
case the Karnataka High Court was
dealing with allowability of deduction
on account of discount while
computing the turnover of the

assessee. The Court held that the
deduction of discount would be
allowable while computing the
taxable turnover only if the amount
allowed as discount was shown in the
tax invoice or bill of sale issued in
respect of sale relating to such
discount. The Court noted that
discount offered after sale by issuing
credit note, could not be allowed as
an item of deduction.
Further the Court noted that the
validity of Rule 3(2)(c) requiring
dealer to show the amount allowed as
discount in the tax invoice or sale bill
having been pronounced by the
Division Bench earlier as not
contravening provisions of Section 30
of Act, and therefore within the rule
making power of Government, the
Tribunal, was bound by the said
judgments and the judgment of the
Tribunal in defiance of ruling given by
High Court was liable to be set aside
and would in fact border on contempt
of Court (arising as a situation of
obstructing the course of justice).
It is unfortunate that after several
rounds of flip flop between the High
Court and the tribunal, eventually the
assessee ended up losing. It is
unfortunate also for the reason that
when the law otherwise recognises
offering discounts through credit
notes, it is too pedantic an approach
of the government to insist on
impractical requirement of giving
discount necessarily in the invoice.
This requirement apart from being
impractical does not seem to serve
any useful purpose.
2011 (71) Kar. L.J. 241 (HC) (DB):
Bharti Airtel Ltd. (Formerly known
as Bharti Telenet Ltd) v. State of
Karnataka & Others - In the instant

case the Karnataka High Court has
held that Artificially Created Light
Energy (ACLE) used as carrier of
data/information and transmitted
through optical fibre cable (OFC)
lines by providers of broadband
internet services is not ‘goods’ as
defined in the sales tax law of States.
The Court while holding so took notes
as to the process involved in the same.
The Court observed that ACLE was
obtained by converting electrical
energy by using Light Emitting
Diodes (LED) or Laser Device (LD).
The light energy so created was
mixed/modulated with date/
information and transmitted through
OFC for delivery of data/information
at desired destination. On delivery of
data/information light energy got
dissipated completely and the said
light energy used as a carrier was one
form of electromagnetic wave which
was not ‘goods’.

It is indeed a welcome decision; what
with the current trend (moreso post
the enactment of the service tax law)
of the Department to go on a
hyperbole and call any and
everything as ‘goods’. It is almost
always the direct tangle of the central
and the state executives in claiming
the right of way in a tax war.

It is also time the State sales tax
authorities realise that their
overzealous attitude of extracting
sales tax from non-sales would
eventually drive the businessman out
of the state. The sales tax department
need not exist if the business is driven
out of the state.

[2011] 6 GST 543 (Mad.): Sri
Rajeswari Agencies v. Addl. Dy.
CTO - In the instant case the High
Court of Madras has held that the AO
could not refuse to issue C Forms to
an assessee on ground that it was in
arrears of tax and penalty. It was noted
that though under the Puducherry
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VAT Act there was an explicit
provision that at the time of any
recovery proceeding initiated under
the Act the AO had the power to
withhold the issuance of statutory or
other declaration forms, in the
absence of similar provisions under
the CST Act the said refusal was
uncalled for. Further when the AO had
other means of recovery (in terms of
attaching the sale proceeds or the bank
account) there was no justifiable
ground to have rejected the request
for the grant of C Forms.
Further in the context of validity of
the writ filed under Article 226 of the
Constitution on a show cause notice,
the Court opined that though normally
show-cause notice could not be
challenged by filing a writ petition,
in view of the fact that there was an
unjust denial to issue C Form licence
to the petitioner and that too, when
the Respondent had no jurisdiction to
do so, the Court could entertain the
writ petition.
The ever so present, self-proclaimed
domineering stance of the Department
seems to persistently reduce their
actions to nothing short of being
farcical, miring their thought process;
Judicious intervention of the Court to
mitigate any further injustice.

[2011] 6 GST 562 (AP) : Nutrine
Confectionary Co. (P.) Ltd. v. State
of Andhra Pradesh - In the instant
case the Andhra Pradesh High Court
was dealing with the taxability under
the sales tax Act in respect of transfer
of right to use certain goods. The
assessee in the instant case had
entered into an agreement with
another company (assignee) for the
use of its trademark and logo against
the payment of royalty. The Tribunal
had held that consideration received
by assessee from assignee for transfer
of right to use its trademark and logo
was amount realized in respect of

transfer of right to use goods and,
therefore, it was taxable under the
sales tax Act. The assessee contended
before the High Court that the
agreement in question was not only
for transfer of a right to use trademark
and logo but also there was obligation
on its part to suggest various business
modalities and to provide formulas
and recipes to assignee and, therefore,
there was no transfer of right to use
goods as contemplated under the sales
tax Act. The High Court held that
transfer of a right to use any goods
for any purpose whatsoever fell
within the ambit of the sales tax Act
and merely because the agreement in
question provided for other aspects,
in addition to creating a right in
assignee to use trademark and logo,
the same would not make any
difference to it. Since in the instant
case the agreement in question was
certainly one evidencing transaction
of transfer of a right to use trademark
and logo and that the assignee was
free to make use of trademark and
logo and would have full control over
such use, the Court held that the
Tribunal was justified in its view.

However, the point that is not
addressed was one of the important
requirements of transfer of right to use
as stated by Justice Lakshmanan in
the case of BSNL 145 STC 91 that
once such right is transferred by one
person to another, the transferor
should not be giving it out to any third
party during the period of such
transfer. If the trademark assignment
agreement reserved the right of the
transferor to assign the trademark to
any other person simultaneously and
if the assignment is on a non-exclusive
basis, the aforesaid test may fail. This
would mean that there is no transfer
of right to use and hence no tax.

[2011] 6 GST 66612 taxmann.com
180 (Kar.): Essar Telecom

Infrastructure (P.) Ltd. v. Union of
India - In the instant case the Assessee
Company had erected and constructed
cellular telephony towers either on land
or on roof of buildings and leased out
the same on rent to various telecom/
cellular operators. Further the assessee
had also entered into agreement with
operators for the purpose of rendering
service in relation to passive telecom
network including operating and
maintenance. The High Court of
Karnataka held that the tower in
question was a movable property.
Further the Court noted that having
regard to the nature of the agreement
entered into between parties and nature
of transaction, since effective control
was with assessee and the component
of delivery was also involved and
maintenance and over all control were
also with assessee, it could be said that
right to use goods had been transferred
by assessee to telecom companies and
that very much would fall within Article
366 (29A)(d) of the Constitution.
With due respect, it is submitted that
the High Court failed to appreciate
that the telecom covers being
permanently fastened to earth
will be in the nature of immovable
property.

INCOME TAX
PARTS DIGESTED:
a) 335 ITR – Part 4 & 5
b) 336 ITR – Part 1 to 3
c) 200 Taxman – Part 1 to 5
d) 10 ITR (Trib) – Part 5 to 7
e) 11 ITR (Trib) – Part 1
f) 5 International Taxation – Part 2

Reference / Description
[2011] 335 ITR 508 (P&H) HC:
Aravali Engineers P. Ltd. v. CIT &
another - In the instant case the High
Court dealing with the matter of
deductions while computing income
from house property has held that
brokerage paid to a broker was an
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independent transaction, as against
the earning of the rental income. The
Court opined that wherever
deductions out of income from
property are permissible, the same
have been specified in Section 24. De
hors the said provision, deduction
from income was not permissible. It
may be noted that it was the
contention of the assessee that rent to
the extent of brokerage paid having
never been received by the assessee,
the assessee was not liable to include
the said rent in its income.
[2011] 335 ITR 541 (Delhi) HC: CIT
v. Karan Bihari Thapar - In the
instant case the High Court was
dealing with the effect of amendment
to Section 6(6) made vide the Finance
Act 2003 w.e.f. 1-4-2004. The Court
held that the said amendment was not
retrospective in nature. Therefore in
respect of the assessment years 1998-
99 and 1999-2000 the old Section was
applicable. It was held that the
assessee who was not resident for
three years out of the ten previous
years was assessable as ‘resident but
not ordinarily resident’.
The Court noted that even though the
Department’s Circular No. 7 of 2003
(see [2003] 263 ITR (St.) 62) which
stated that the amendment was made
in order to remove doubts about the
interpretation of the Section and it was
clarificatory in nature, nevertheless,
it had been made applicable only from
April 1, 2004. The Court noted that
there was a significant difference
between the Section as it existed prior
to the amendment and thereafter in as
much as prior to the amendment the
reference was with respect to a person
who has ‘not been resident in India’,
while what was contemplated post
amendment was that of a person who
has ‘been a non-resident’.
[2011] 336 ITR 56 (Bom) HC: CIT
v. Cable Corporation of India Ltd.-

In the instant case the High Court has
held that for the purpose of calculating
depreciation allowable to a block of
fixed assets, only the apparent
consideration for which the flat was
sold should be reduced from the block
of fixed assets which was different
(far lesser) from the fair market value
of the flat as determined by the
Departmental Valuation Officer.
The Court upholding the view of the
Tribunal observed that Section
43(6)(c)(i)(B) has used a different
connotation in respect of sale of assets
and sale of scrap. As per that Section
on sale of an asset, the written down
value of the block of assets is to be
reduced by the amount at which the
asset is actually sold, whereas, in the
case of sale of scrap, the value of the
scrap, being the fair market value of
the scrap and not the price at which
the scrap is sold should be reduced
from the written down value of the
block of assets.
[2011] 336 ITR 65 (Ker) HC: CIT v.
Sree Seetharama Anjaneya Veda
Kendra - In the instant case the High
Court dealing with the exemption
under Section 11 held that prima facie,
the carry forward of income up to 75
percent, though permitted under
Section 11(2) of the Act, should not
be adopted on a routine basis and if it
is done, the very purpose of the trust
would be defeated. The Court was of
the view that Section 11(2) providing
for carry over up to 75 percent is an
exception and if it is followed from
year to year, then the genuineness of
the activities of the trust itself should
be examined by the Assessing Officer.
The decision though to a great extent
might try to construct the provision
in the light of what was intended by
the legislatures; it is a little strange
to interpret (in a manner of imposing
extra conditions) something beyond
what has been explicitly provided

under the provisions of law.

[2011] 336 ITR 321 (Delhi) HC: CIT
v. Sumi Motherson Innovative
Engineering Ltd. - In the instant case
the High Court was dealing with
method of computation of book profit
for the purposes of Section 115JB.
The High Court held that the Tribunal
was correct in law and on the merits
in holding that the assessee is entitled
to deduction of brought forward
losses even though the losses have
been liquidated during the course of
the year and nothing was left to be
available for set off. The same was
with reference to Explanation 1(iii)
appended below the said Section. In
the instant case the Company had
losses brought forward and the same
were wiped out during the course of
the year due to reduction of capital.
The AO in the case had given his own
rationale in choosing the last date of
the financial year, which is the subject
matter of assessment for the purpose
of ascertaining the amount of
unabsorbed losses brought forward.
On the other hand, the order of the
Tribunal provided its own
justification for adopting the last day
of the preceding year/first day of the
current financial year. The Court
having regard to the said Explanation
noted that the same categorically and
unhesitatingly used the term ‘loss
brought forward’. The meaning that
was to be assigned to this term would
be the loss on the last date of the
immediately preceding year, which is
to be brought forward to the financial
year in question. The Court further
observed that what happens during
the course of the year was not
relevant, as under the scheme of the
aforesaid provision no such
contingency was taken note of.
[2011] 336 ITR 348 (P&H) HC: CIT
v. K. Streetlite Electric Corporation -
In the instant case the High Court was
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of the view that interest–free security
deposit taken by the assessee being
hugely disproportionate to monthly
rent charged, the same was a device
to circumvent liability to income-tax.
Therefore the Court held that notional
interest on security deposit had to be
treated as income from house
property under Section 23 of the Act.
With due respect, the High Court
missed the point that the assessee
would have earned interest income on
such deposit and offered the same to
tax. Taxing him in respect of notional
interest on deposit would amount to
double taxation.

[2011] 336 ITR 383 (Delhi) HC: CIT
v. Jai Drinks P. Ltd. - In the instant
case there was an agreement by the
assessee with the distributor for
distribution of products manufactured
by assessee. The distributor purchased
the products at pre-determined price for
sale within specified area. Both the
assessee and the distributor were
collecting and paying sales tax
separately. In such a case the High Court
held that the payment being made by
the assessee to the distributor were in
the nature of incentive and discount and
not commission and therefore there was
not liability to deduct tax on such
payments under Section 194H.
[2011] 200 Taxman 35
(Kar.)(Mag.)11 taxmann.com 368
(Kar.): CIT v. Chinnanachi Muthu

Construction & Co. - In the instant
case the High Court has held that
income derived by the assessee out
of fixed deposit kept in banks, to
obtain a bank guarantee, in order to
furnish the same to acquire contract
work, constituted business income
and not income from other sources.
Similar view has been taken by the
Delhi High Court in a case reported
in 335 ITR 132 (reported in last
month’s journal); re-iterating the
principle that the taxability of interest
under the head ‘income from other
sources’ would be only by exception
and not by rule.

[2011] 200 Taxman 66 (Punj. &
Har.)(Mag.) 11 taxmann.com 312
(Punj. & Har.): Pawan Arya v. CIT -
In the instant case the assessee
claimed exemption on capital gains
on sale of flat on the ground of
acquisition of two houses.  The AO
set off the capital gain against one of
the houses but held the claim not to
be admissible against the second
house. The High Court held that as
regards claim for exemption against
acquisition of two houses under
Section 54, the same was not
admissible in plain language of statue.
[2011] 200 Taxman 27112
taxmann.com 108 (Delhi) HC:
Indglonal Investment & Finance
Ltd. v. ITO - In the instant case the
assessee had filed its return of income

declaring a loss. In the said return of
income the assessee had not shown
any tax collected and deducted at
source nor any claim for refund was
made. However, in the statement of
income and audited balance sheet
annexed with return of income it was
shown that assessee had received
dividend from a company on which
TDS had been deducted and the same
was refundable. Subsequently the
assessee wrote a letter to the revenue
authorities seeking refund of TDS
amount. The Revenue, however,
rejected the refund claim on the ground
that the same had not been mentioned
in return of income. The High Court
held that merely because the assessee
had not claimed the refund in the its
return of income itself it could not be
said that the assessee was not entitled
to refund. Since in accordance with
Section 139(9) the assessee had
annexed statement of total income,
computation of tax payable on total
income and attached the original TDS
certificate to the return of income, the
Court held that the assessee had made
a claim for refund.

The interpretation of the tax laws
seems as per the convenience of,
rather to cater to the ‘privy purses’;
while the Department citing
procedural lapses sought to ill-
legitimately usurp assessee’s money
in blatant disregard to Article 265.

MOCK TEST FOR IPCC & FINAL STUDENTS APPEARING FOR NOV.2011 EXAMS
CA FINAL

Date Time Subject
15-10-2011 10 am to 01 pm Financial Reporting

02 pm to 05 pm Strategic Financial
Management

16-10-2011 10 am to 01 pm Advanced Management
Accounting (Costing)

02 pm to 05 pm Direct Tax Laws

IPCC
Date Time Subject
8-10-2011 10 am to 01 pm Cost Accounting &

Financial Management
02 pm to 05 pm Taxation

9-10-2011 10 am to 01 pm Accounting (Group – I)
02 pm to 05 pm Advanced Accounting

(Group - II)

Fees: Rs. 50/- per paper                       Limited Seats. Registration closes on 04th October 2011
Venue: Bangalore Branch premises                   For further details please contact: Ms. Rajalakshmi on 080-30563509

ATTENTION : STUDENTS
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RECENT JUDICIAL
PRONOUNCEMENTS IN
INDIRECT TAXES
N.R. Badrinath, Grad C.W.A., F.C.A.
Madhur Harlalka, B. Com., F.C.A

Central Excise:
 The respondent-assessee is

engaged in manufacture of Sugar.
In addition to central excise duty,
the assessee is required to pay
additional excise duty at the rate
of Rs. 45.55 paisa per quintal on
that quantity of sugar cleared
which falls short of export quota
fixed for the manufacturer under
Section 7 of Sugar Export &
Promotion Act, 1958 (SEPA,
1958). The provisions of the
Central Excise Act, 1944 and the
Rules made thereunder relating to
levy and collection including
refunds and exemptions of the
duty of excise are also made
applicable to levy of additional
duty of excise by virtue of Section
7(4) of the SEPA, 1958. The
adjudicating authority levied
interest under Section 11AB under
CEA, 1944 and penalty under
Rule 25(1) of Central Excise
Rules, 2002 for the delay in
payment of duty. On appeal, the
Commissioner (Appeals) has
partly allowed by setting aside the
penalty but confirmed the interest.
On appeal to the Tribunal, the
Tribunal set aside the demand of
interest. The revenue aggrieved
with order of the Tribunal, an
appeal was preferred before the
Hon’ble Gujarat High Court. The
Gujarat Hon’ble Court held that
interest is only payable if there is
a substantive provision for
payment of interest though levy

and collection of interest can be
said to be a part of the machinery
provisions and not part of the
charging provisions. In the
absence of any substantive
provision in the Act for levy of
interest on late payment of tax, no
interest could be so levied based
on the application of sub-section
(4) of section 7 of the Sugar
Export and Promotion Act, 1958.
Accordingly upheld the decision
of the Tribunal and dismissed the
appeal of revenue. [CCE&C.,
SURAT-I Vs. Ukai Pradesh
Shakari Khand Udyog Mandli
Ltd. 2011 (271) E.L.T. 32 (Guj)]

 The assessee purchased the capital
goods in the year 1998 for use in
the process of manufacture of
excisable goods and CENVAT
credit was availed on such goods.
The said capital goods were
destroyed in a fire accident on 20-
05-2003. Thereafter, the assessee
purchased new capital goods on
27-11-2003. Insurance company
reimbursed the amount including
excise duty to the assessee on the
basis of claim put forth by
assessee. The excise department
called upon the assessee to reverse
the CENVAT credit attributable to
capital goods and on the failure of
the assessee to do so, also
confirmed the demand for
payment of the said amount. The
assessee preferred an appeal,
which came to be dismissed by
Commissioner (Appeals). On

further appeal to the Tribunal, the
Tribunal set aside the demand of
reversal of the CENVAT credit.
Aggrieved with the order of the
Tribunal, the revenue filed an
appeal before Hon’ble Karnataka
High Court. Hon’ble High Court
held that it is clear that there is no
provision in the rules which
provides for a reversal of the credit
except where it has been
irregularly taken in which event
it stands cancelled or if utilized
has to be paid for. When the
assessee purchased the capital
goods, he is entitled to avail the
CENVAT credit of excise duty
paid on them. Capital goods were
destroyed in fire after use in the
manufacture process. Insurance
company in terms of the policy
has compensated including for the
value of excise duty paid on such
machinery. CENVAT credit Rules
does not confer any right on the
Excise Department to demand
reversal of credit or default to pay
the said amount merely because
the Insurance Company paid the
value of goods including the
excise duty. In that view of the
matter, the substantial questions of
law framed in this appeal are
answered in favour of the assessee
and against the revenue. [CCE,
Bangalore Vs. Tata Advanced
Materials Ltd, 2011 (271) E.L.T.
62 (Kar)]

 The assessee is availing CENVAT
credit on MS fabricated rack
falling under 7308 90 10 for
storing, keeping material in their
factory premises. The Excise
Department was of the view that
these goods were neither inputs as
they do not form part of final
product and used in or in relation
to the manufacture of final product
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nor capital goods as these racks
cannot be said to be a component
spares and accessories of the
capital goods and as such not used
in or in relation to the manufacture
of final product in terms of Rule
3 of CENVAT Credit Rules, 2004.
Therefore, central excise duty was
confirmed by both the lower
authorities. Aggrieved with the
order, an appeal was preferred
before the Tribunal. The Tribunal
held that storage system is being
used for storing raw material and
is an integral part of the activity
of manufacturing. Thus, it is
directly or indirectly involved in
the process of manufacturing.
Therefore, the appellants are
entitled for CENVAT credit on
these MS slotted racks. The
Tribunal set aside the impugned
order and allowed the CENVAT
credit on the above capital goods.
Tribunal placed reliance on the
decision of CCE V. Sonai
Engineering Private. Ltd (T-
Mum) ((2010 (253) E.L.T. (806)).
[Kosi Plast Pvt. Ltd. Vs. CCE,,
PUNE, 2011 (271) E.L.T. 93 (TRI-
MUMBAI]

 The appellant is engaged in
manufacturing of motorcycles
falling under Chapter 87 under the
First Schedule to Central Excise
Tariff Act, 1985. The issue relates
to non-inclusion of the value of
packing charges in the assessable
value for motorcycles. At the time
of removal from the factory, the
motorcycles were cleared in fully
packed condition and sent to
depots located outside Chennai on
stock transfer basis. The Central
Excise department has confirmed
demand order duty on packing
charges and the same also
confirmed the Commissioner
(Appeals) and Tribunal.

Aggrieved with the above orders,
the assessee filed an appeal before
Supreme Court. Supreme Court
held that value in relation to
excisable goods includes the cost
of packing where the excisable
goods are delivered at the time of
removal in a packed condition
unless the packing is of durable
in nature and is returnable. The
Supreme Court placed reliance its
own decision of Government of
India v. Madras Rubber Factory
Ltd., (S.C.). [Royal Enfield V.
CCE, CHENNAI, 2011 (270)
E.L.T. 637 (S.C.)]

 The appellant was confirmed
identical demand of duty, interest
and penalty for the same period at
Hyderabad and Rampur, where
the warehouses of the company
are located. The Tribunal
Bangalore vacated the demand,
interest and penalty vide its order
dated 9-11-2009 [2010 (252)
E.L.T. 273 (Tri - Bangalore)].
Whereas New Delhi Tribunal vide
order dated 30-11-2010 [2011
(270) E.L.T. 395 (Tri – Del] given
contradicting decision to the
decision given by Bangalore
Tribunal. Aggrieved by the
assessee preferred appeal to
Hon’ble Allahabad High Court by
placing reliance on the Hon’ble
Supreme Court decision in case of
Gammon India Ltd., v.
Commissioner of Customs,
Mumbai. The Hon’ble High Court
held that a bench of a Tribunal has
to adhere to the principles of
judicial disciplines. In case where
identical facts and similar
evidences are involved, Tribunal
has to adhere to the decisions of a
coordinate bench. If the
subsequent bench of the Tribunal
is of the opinion that the earlier
view taken by the coordinate

bench of the same Tribunal is
incorrect, then it has to refer the
matter to a larger bench to avoid
the difference of opinion between
two coordinate benches on the
same point, for which provision
exists in the Act itself.
Accordingly, the order of New
Delhi Tribunal is set aside and the
matter is remanded back to the
New Delhi Tribunal to decide in
accordance with law and in case
it does not agree with the decision
of CESTAT Bangalore, it may
refer the matter to a Larger Bench.
[Xerox India Ltd.,Vs. CCE,
Meerut-II, 2011 (270) E.L.T. 651
(All)]

 The assessee engaged in the
manufacture of readymade
garments and availed the
CENVAT credit on duty paid on
inputs. However, subsequently,
ready made garments were
exempted during the year 2004
with a condition no CENVAT
credit benefit. The assessee
reversed the CENVAT credit to
extent of inputs available in stock
and CENVAT credit is not
reversed to the extent of inputs
contained in the work-in-progress
and also finished goods. During
the year 2007, CENVAT Credit
Rules, 2004 were amended to
provide for reversal of CENVAT
Credit for inputs contained in the
WIP. The revenue has confirmed
demand for reversal of CENVAT
credit for inputs contained in the
WIP, interest and penalty.
However, the Tribunal set aside
the demand of reversal of
CENVVAT credit, interest and
penalty. Revenue, aggrieved by
decision of Tribunal preferred to
appeal before Hon’ble Karnataka
High Court. The Hon’ble High
court held that the assessee is
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entitled to CENVVAT credit in
respect of inputs contained in WIP.
The above amendment is
prospective in nature and
inapplicable prior to the date it
came into force. [CCE Bangalore
v. Gokaldas Intimate Wear 2011
(270) E.L.T. 351 (Kar)]

 The assessee is engaged in the
manufacture of printing ink by
procuring inputs / capital goods
from domestic suppliers /
manufacturers and availed the
CENVAT credit on such inputs
and capital goods. However, the
assessee exported the same on
payment of duty by reversing the
credit of duty on those inputs /
capital goods under Rule 3(4) of
the CENVAT Credit Rules, 2002
(CCR). Subsequently, the assessee
claimed the rebate of duty paid on
the inputs / capital good as per
Central Excise Rules, 2002 (CER)
which was rejected by the
adjudicating authority and also
first appellant authority.
Aggrieved with the orders, the
assessee filed a revision
application before Joint Secretary,
Government of India, who held
that the assessee is liable to be
treated as deemed manufacturer.
Hence, he is entitled to claim
rebate on such inputs / capital
goods. Aggrieved with the above
order, the revenue preferred an
appeal before Hon’ble High
Court. Hon’ble High Court has
held that Inputs and capital goods
on which CENVAT credit is
availed can be removed from the
factory by paying an amount equal
to duty of excise at the rate
applicable to such goods at the
time of removal and such duty
paid is to be treated as duty paid
on clearance of inputs / capital
goods in terms of Rule 3(4) and
Rule 3(5) of CCR, 2002.  The

Circular No. 283/1996-CE dated
31.12.1996 clarified that an
assessee avails CENVAT credit on
inputs / capital goods and
subsequently clears for export on
payment of duty, then such
assessee shall be deemed to be a
manufacturer of exported inputs /
capital goods and is entitled to
claim rebate of that amount. [CCE
Raigad v. Micro Inks Ltd., 2011
(270) E.L.T. 360 (Bom.)]

Service Tax:

 In the present case issue before the
Large Bench of the Tribunal is the
value of service includes cost of
goods and material used and
consumed in course of rendering
such service. In this regard,
Tribunal has formed the following
two questions:

1. Whether for the purpose of Section
67 of the Finance Act, 1994 the
value of service provided in
relation to photography would be
the “gross amount charged”
including the cost of material,
goods used / consumed minus the
cost of unexposed film?

2. Whether the term ‘sale’ appearing
in exemption Notification No.12 /
03-S.T., dated 20-6-03, is to be
given the same meaning as given
by Section 2(h) of the Central
Excise Act, 1944, read with
Section 65(121) of the Finance
Act, 1994 or this term would also
include the deemed “sale” as
defined by Article 366 (29A)(b) of
the Constitution?

The Larger Bench has analyzed
as follows:

In this regard, service tax is
levied on the gross value of taxable
service in terms of Section 67 of
Finance Act, 1994 read with the
Service Tax (Determination of Value)
Rules 2006. Depending on the facts
and circumstances of each taxable

service provided, certain elements of
cost make value of such services and
such elements which are integral,
relevant, indispensable and inevitable
to provide taxable service and bring
that service to the stage of
performance, contribute to the value
of such service. Service tax being
destination based consumption tax,
till the taxable service reaches its
destination, all elements of cost
making the service reachable to such
destination contribute to the value
addition and form part of value
thereof. Agreement or understanding
of the parties to deal with the
consideration for the service rendered
and received does not affect incidence
of tax. In whatever manner the
recipient and provider of taxable
service mutually arrange their affairs
for their benefit to deal with
consideration that is of no
significance to law.

Further, the notification No.12/
2003-ST dated 26.06.2003 exempts
so much of value of all the taxable
services as is equal to the value of
goods and material sold by the service
provider to the recipient of service.
The term “sold” as appearing in the
Notification can only be read with
reference to definition of ‘sale’ as
appearing in the Central Excise Act,
made applicable for the purpose of
levy of service tax under the Finance
Act, 1994, It therefore follows that the
Notification intends to exempt the
value of goods and materials sold by
the service provider while providing
service. To claim a part of the value
charged as exempt in terms of the
Notification, an Assessee has to
discharge burden of proof adducing
evidence showing value of goods and
material actually sold and satisfy the
conditions of Notification. The
expression ‘sold’ cannot in our
considered view include ‘deemed
sale’ of goods and material consumed
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by the service provider while
generating and providing service.

In view above, the Larger Bench
has answered the two questions as
follows -

(i) For the purpose of Section 67 of
the FA, 1994, the value of service
in relation to photography would
be the gross amount charged
including cost of goods and
material used and consumed in
the course of rendering such
service. The cost of unexposed
film etc. would stand excluded in
terms of Explanation to section 67
if sold to the client.

(ii) The value of other goods and
material, if sold separately would
be excluded under exemption
Notification No.12/2003 and the
term ‘sold’ appearing there-under
has to be interpreted using the
definition of ‘sale’ in the Central
Excise Act, 1944 and not as per
the meaning of deemed sale under
Article 366 (29A)(b) of the
Constitution.

Further, it is held that
determination of value of taxable
service of photography depends
on the facts and circumstances of
each case as the Finance Act, 1994
does not intend taxation of goods
and materials sold in the course
of providing all the taxable
services. [M/s Aggarwal Colour
Advance Photo System and others
Vs. CCCE, Bhopal, 2011-TIOL-
1208-CESTAT-DEL-LB]

VAT AND CST:

 The appeal was filed in the
Supreme Court against the
judgement passed by the High
Court of Andhra Pradesh, wherein
the High Court had dismissed the
revision petition filed by the
appellant, inter alia, holding that
the disputed transactions
constitute inter state sales, as

contemplated under Section 3A of
the Central Sales Tax Act, 1956.
The appellant had entered into an
agreement with a Company
named Usha Sales Limited (UIL)
for sales, distribution and
marketing of the appellant
company’s products. The
appellant would dispatch goods to
out-of-state depots and claim an
exemption on the value of such
goods from the turnover. The
revenue contended that such
transfer of goods was not in the
nature of branch transfers and
such goods were further sent to
out of state depots/ branches to
UIL for sales as per the agreement.
The appellant’s claim that such
transfer of goods were ‘forecasts’
was not accepted by the revenue
and exemption was denied. The
lower adjudicating authority and
the lower appellate authority also
held the same view. The Supreme
Court observed that, it was clear
from the facts and circumstances
of the case that an order was placed
by UIL in composite form for
supply of goods through their
branch offices and the movement
of the goods thereto from the
appellant’s factory to appellant’s
godown was to fulfil the demand
made pursuant to the “letters of
allocation’ which the appellant
claims that the same is in the nature
of forecast. The movement of
goods from the appellant’s factory
to its various godowns situated in
different parts of the country was
pursuant to ‘sales agreement’
coupled with ‘forecasts’ which are
nothing but ‘indents’ or firm orders.
Therefore, the transactions
between the appellant with its
branch offices is a clear case of
inter state sales and not branch
transfer, as claimed by the
appellant [Hyderabad Engineering

Industries vs. State of Andhra
Pradesh, 2011 (71) KLJ 189 (SC)]

 The appellant is a government
owned Telecom Company which
uses Artificially Created Light
Energy (ACLE) for transmission
of data, for providing broadband
internet service to its customers.
The appellant was a registered
service provider and paying
service tax on the internet and
telecommunication services
provided by it. The revenue issued
a reassessment order demanding
value added tax on the ground that
this transaction includes sale of
goods i.e. ACLE. An interim order
was passed in writ proceeding
directing the appellant to deposit
550 crores within four weeks as a
condition for staying the
impugned order. Aggrieved by
such order, the appellant filed a
writ petition in the Supreme Court
of Karnataka. The Supreme Court
in the appellant’s own case had
rendered a judgement on the same
issue earlier. The High Court held
that, the question whether it is sale
of goods or not is yet to be decided
at the highest level. On the face
of it, the judgement of the Apex
Court applies to the facts and
circumstances of the case. Unless
the law declared by the Apex
Court is held not to be applicable
to this case or varied or modified,
any demand of tax by the State
contrary to the law of the land
prima facie cannot be sustained.
The assessee’s contention is they
are service providers. They are not
in the business of sale of goods.
As service providers they have
already paid tax. As the question
of law is yet to be decided, the
assessee is entitled to an absolute
stay. [BSNL, Bangalore vs. State
of Karnataka, 2011 (71) KLJ 147
(HC) (DB)]
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AGASTYA  INTERNATIONAL  FOUNDATION
NEEDS A MANAGER – FINANCE AND ACCOUNTS

AGASTYA   International Foundation is a Charitable Trust and runs  one of the largest  hands on
science  education programs .

Agastya  invites application from  interested  Chartered  Accountants / MBA  Finance / Cost
Accountants With about 5 to 8 years  of experience  preferably in a Non Governmental
Organization  (NGO),  capable of  handling  the entire Finance and Accounting  function  including
but not limited to  preparation of periodical  MIS  reports, monitoring  statutory compliances,
liaising  with  statutory  and internal  auditors  and Government Agencies. The candidate should
also possess a sound knowledge of computer based accounting and reporting applications.

Interested Candidates who wish to apply may forward their  RESUME   stating  the following  on
the cover / subject line “ Application  -  Manager  - Finance and Accounts “  to the following
address / e-mail   within 10 days  of this advertisement.

AGASTYA INTERNATIONAL FOUNDATION
79/26, Ramaiya Reddy Layout,
2nd Cross, Benson Town, off Nandidurga  Road,
Bangalore - 560 046
Email - agastyaadmin@gmail.com
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R.M. CONSULTANTS
Consulting Civil & Structural Engineers

CBDT Approved immovable property Valuers

We, R.M.Consultants have been successfully rendering
the services of consultancy in the field of Civil
Engineering. We do valuation of all kinds of immovable
properties for Banks, Financial institutions, Individuals.

We provide valuation of properties for capital gain
purpose, partition purpose. We have been exposed to
corporate valuation of properties Public and Private Ltd.
Companies, factories, Corporate Officers & so on. For
further information on these services contact.

K.M.Manjunatha
              ME(struct)
Consulting Civil &Structural Engineer
CBTD Approved immovable property valuers
No.186/8, 2nd Floor, Abhishek complex,
Sheshadripuram, Sirur park road,
behind Nataraj theater, Bangalore- 20.
Ph: 080- 23468956, Mob: 9844049472

• Bank Approved Valuers
• SBI Approved Valuers
• CBTD Approved Valuers
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8 Hrs
CPE

Delegate Fees: Rs.2,500/-  for Members &
Rs.3,000/- for Non-Members

Training provided by :

IRIS Business Services Ltd., Navi Mumbai
For further details please contact: Ms. Geethanjali D, Tel: 080-30563500 / 3513, Email: blrregistrations@icai.org

Restricted to 45 participants on First Come First Serve Basis

Workshop on Transfer Pricing
The globalization of the Indian Economy has resulted in considerable increase in foreign institutional investment
leading to multiplicity of international transactions. It has been over a decade since the Transfer Pricing provisions
have been introduced and the tax authorities have completed 6 years of assessment and are on the verge of completing 7th year. At this
point of time we members who are practicing in this area should be aware of the various aspects of the laws governing Transfer
Pricing, which is one of the major areas of International Taxation. Hence this workshop.

Day & Date: Saturday, 29th October 2011,  09.30 am to 05.30 pm                                    Venue: Bangalore Branch Premises

Timing                                                       Topic Speaker
09.00 am Registration
09.30 am Inaugural Session
10.00 am Technical Session – I : Discussion on provisions on Transfer Pricing and CA. Vishweshwar Mudigonda

                                       dispute resolution panel process
11.30 am Tea Break
11.45 am Technical Session – II : Case Studies CA. Priya Gopalakrishnan
01.15 pm Lunch Break
02.00 pm Technical Session – III : Recent Judgments *Confirmation awaited

03.30 pm Tea Break
03.45 pm Technical Session – IV : Recent Judgments and way forward Mr. Vinay Nichani

Registration Fees: Rs.750/- per Participant.
DD/Pay order/Cheque should be drawn in favour of Bangalore Branch of SIRC of ICAI payable at Bangalore.

Please mention your name, membership number and contact details at the back of the cheque/demand draft.

For further details please contact: Ms. Geethanjali D, Tel: 080-30563500 / 3513, Email: blrregistrations@icai.org

6 Hrs
CPE

Two Days Workshop on

XBRL - Extensible Business Reporting Language
Organised by CPE Committee jointly with CMII of ICAI

Hosted by Bangalore Branch of SIRC of ICAI
at ITT South Centre, Bangalore Branch of SIRC of ICAI,

Sanjay Towers, #216, Subbarama Chetty Road, Near Nettakallappa Circle,  Basavanagudi, Bangalore–04, Ph: 080-26621434

on Friday, 21st October & Saturday, 22nd October 2011
Programme Structure - XBRL

DAY 1 – Friday, 21st October 2011 (06.00pm to 08.00pm)
Time Session details CPE Hrs
06.00 pm Technical Session I : An overview on XBRL

• What is XBRL • Advantages of XBRL 2 Hrs
• XML/XBRL Basic Concepts • Global XBRL Initiatives

DAY 2-Saturday, 22nd October 2011 (10.00am to 05.00pm)
10.00 am Technical Session II : XBRL Taxonomies

• Structure of taxonomies • Tagging              • Dimensions 2 Hrs
• Indian GAAP Taxonomy • Attributes/Characteristics of Elements

12.00 noon Technical Session - III : Instance documents
• Creation of instance documents • XBRL Instance Validation and Viewing 2 Hrs

02.00 pm Lunch
03.00 pm Technical Session -IV : XBRL Tool

• Overview of XBRL Generation Process • Taxonomy Editing and Extensions 2 Hrs



14October
2011

A
dv

t.

SAVE LONG TERM
CAPITAL GAINS TAX

CONTACT US FOR-

• INVESTMENTS IN 54 EC BONDS
LIKE REC- RURAL ELECTRICIFICATION

CORPORATION LTD AND NHAI-NATIONAL
HIGHWAY AUTHORITY OF INDIA.

• INVESTMENTS IN TOP RATED

MUTUAL FUND SCHEMES.

• INVESTMENT PLANNING  & WEALTH
MANAGEMENT SOLUTIONS

All Investment solutions under One Roof.

KUMARASWAMY C .V,
ANCAPS WEALTH MANAGEMENT,

1580, 1st Floor,16th A Main Road,
2nd Phase, J P Nagar, Bangalore-560078

Mob-9844128984    E Mail-ancaps@gmail.com
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Papilio is a revolutionary cloud based office
management and administration software
for chartered accountants.

Know status of every work you undertake at the
touch of a button.

Great features like client database, employee
management, service management, File Cabinet,
extensive reporting and many more. It even
enables you to create audit and tax working
papers.

Access all these anytime anywhere in a few clicks,
all for the cost of a cup of coffee!

Well known chartered accountant firms depend
on Papilio. Please contact us for references.

To know more, go to papilio.co.in or send an
email to info@papilio.co.in

 Process.     Performance.     Productivity.

A
dv

t.

Company Overview:  Altisource™ provides services and technology solutions for real estate, mortgage, asset
recovery and customer relationship management.  Altisource™ has opportunities in their Internal Audit department
at the various levels:
• Assistant Manager  – Internal Audit (experience of 4-6 years),
• Assistant Manager – IT Audits (experience of 4-6 years) and
• Senior Internal Auditor (experience of 2-4 years)
1. Assistant Managers:
• Independently execute and manage internal audits and business process reviews as per the annual audit plan.
• Evaluate effectiveness of internal controls and identify process gaps and areas of improvements.
• Assist the business units in institutionalizing processes and control frameworks.  Follow-up for ensuring timely

resolution and implementation of the recommendations with the business units.
• Preparation of audit and management reports.
2. Senior Internal Auditor
• Perform internal audits and SOX 404 compliance reviews as per the annual audit and SOX plan.
• Evaluate effectiveness of internal controls and identify process gaps and areas of improvements.
• Provide recommendations based on root cause analysis.
Please send your resume to Malathi.v@altisource.com  or log on to http://www.altisource.com/AboutUs/Careers.aspx
for additional details.

Transform your business
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CA. K. Raghu
Chairman
Committee for Members in Industry
The Institute of
Chartered Accountants of India,
'ICAI BHAWAN', Indraprastha Marg,
New Delhi - 110 002, India
Tel - Direct +91 11 30110450 / 548 / 430

CA. T.R. Venkatesh Babu
Chairman
Bangalore Branch of SIRC of
The Institute of
Chartered Accountants of India
Tel : 080-3056 3500 / 511 / 512
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CA. K. Raghu
Chairman
Committee for Members in Industry
The Institute of
Chartered Accountants of India,
'ICAI BHAWAN', Indraprastha Marg,
New Delhi - 110 002, India
Tel - Direct +91 11 30110450 / 548 / 430

CA. T.R. Venkatesh Babu
Chairman
Bangalore Branch of SIRC of
The Institute of
Chartered Accountants of India
Tel : 080-3056 3500 / 511 / 512
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IMPORTANT DATES TO REMEMBER DURING THE MONTH OF OCTOBER 2011
5th Oct. 2011 Payment of Excise Duty for September 2011

Payment of Service Tax for September 2011 by Corporates
Payment of Service Tax for Jul-Sep 2011 for Non-Corporates

6th Oct. 2011 E-Payment of Excise duty for September 2011
E-Payment of Excise duty for September 2011 for Corporates
Payment of Excise duty for Jul-Sep 2011 for Non-Corporates

7th Oct. 2011 Deposit of TDS/TCS Collected during September 2011
STPI  Monthly Returns

10th Oct. 2011 Monthly Returns for Production and Removal of Goods and CENVAT Credit for September 2011
Monthly Return of excisable Goods Manufactured & Receipt of Inputs & Capital Goods by Units in EOU,STP,HTP
for September 2011
Monthly Returns of Information relating to Principal Inputs for September 2011 by Manufacturer of Specified Goods
who Paid Duty of Rs.1 Crore or More during Financial Year 2010-11 By PLA/CENVAT/Both

15th Oct. 2011 Payment of EPF Contribution for September 2011
Return of Employees Qualifying to EPF during September 2011
Monthly Return (VAT 120) and Payment of VAT/COT for the month of September 2011.
Quarterly Return and Payment of CST and VAT Collected During July 2011 to September 2011
Quarterly e-TDS for the period July to September 2011 (Form 24Q, 26Q, 27Q and 27EQ)

20th Oct. 2011 Monthly Return and Payment of Profession Tax Collected During September 2011
Monthly Return (VAT 100) and Payment of CST and VAT Collected During September 2011

21st Oct. 2011 Deposit of ESI Contributions and Collections for September 2011
25th  Oct. 2011 Consolidated Statements of Dues and Remittances Under EPF and EDLI for the September 2011

Monthly Returns of Employees Joined & Left the organisation during September 2011 under ESI
Filing of Half Yearly Return (ST-3) for the period ended September 2011 (Electronic Mode is Mandatory)
Filing of Half Yearly Return (ST-3) for the period ended September 2011 by Input Service Distributors (Electronic
Mode is Mandatory)

30th Oct. 2011 Quarterly TDS and TCS certificates (Form 16A/ Form 27D) as per section 203
31st Oct. 2011 Filing of Belated Annual Accounts & Annual Return to Register of Companies for Corporates under CLSS Scheme.

Date / Day Timing - From – To Topic Speakers

17.10.2011 04.00 pm to 05.45 pm Introduction to VAT CA. K. K. Chythanya

Monday 06.15 pm to 08.00 pm Jurisdictional issues / Rights and Mr. M. A. Maniyar*
remedies available to the dealer

18.10.2011 04.00 pm to 05.45 pm Dealers’ obligations and consequences CA. H. Vishnumoorthi
Tuesday of failure to comply

06.15 pm to 08.00 pm Practical issues in assessments and CA. Sanjay Dhariwal M.
movement of goods and their resolutions

19.10.2011 04.00 pm to 05.45 pm Classification of goods for rate purposes CA. S. Ramasubramaniam

Wednesday 06.15 pm to 08.00 pm Input Tax Rebate CA. L. Sridhar*

20.10.2011 04.00 pm to 05.45 pm Interlinking between the Act and the Rules CA. Naveen Rajpurohit

Thursday 06.15 pm to 08.00 pm Contours of GST CA. Badrinath N. R.

Co-ordinators: CA. S. Venkatramani & CA. S. Vishnumurthy *Confirmation awaited

Registration Fees: Rs.1,000/- per Participant.
DD/Pay order/Cheque should be drawn in favour of “Bangalore Branch of SIRC of ICAI” payable at Bangalore.

Please mention your name, membership number and contact details at the back of the cheque/demand draft.

For further details please contact: Ms. Geethanjali D, Tel: 080-30563500 / 3513, Email: blrregistrations@icai.org

16 Hrs
CPEWORKSHOP ON KVAT LAW

Date: 17th to 20th October 2011                      Venue: Bangalore Branch Premises
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